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 UNDERWRITING MEMORANDUM 03-08 
 
To:  All South Carolina Agents 
From: South Carolina State Office 
Date:  August 26, 2003 
Re:  Doe v. McMaster 
 

 
 
Enclosed is a copy of Doe v. McMaster, South Carolina Supreme Court Opinion 25508 (August 
11, 2003), which replaces Doe v. Condon, South Carolina Supreme Court Opinion 25508 
(August 5, 2002).   
 
Please note that this opinion is almost identical to the previous version.  There are two 
substantive changes between the two opinions.  The first change is that footnote 2 was added, 
which limits the decision to the facts outlined in the case.  The second change involves 
disclosure where there is a conflict of interest in a closing situation.  Footnote 6 was added, 
indicating the ethical concerns are only applicable when there is a business relationship between 
the lender and the attorney. 
 
This case makes it clear that State v. Buyers Service Co., Inc., 292 S.C. 426, 357 S.E.2d 15 
(1987) is still good law and that it applies to refinances.  In South Carolina, attorneys must 
perform or supervise four steps of real estate transactions:  (1) title searches; (2) loan document 
preparation; (3) closings; and (4) document recording. 
 
As always, please call us if you would like to discuss this opinion further. 
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the facts of each specific case. Id.

This Court last addressed the unauthorized practice of
law in the context[***7] of real estate closings inState
v. Buyers Service Co., Inc., supra.Buyers Service divided
the purchase of residential real estate into four steps: 1)
title search; 2) preparation of loan documents; 3) closing;
and 4) recording title and mortgage.

Initially, Doe suggests the present case is different
from Buyers Service because the buyer and Lender are
attempting to refinance an existing mortgage and not to
purchase new property. This distinction is without signif-
icance.

In refinancing a real estate mortgage the four steps
in the initial purchase situations still exist. A title exam-
ination is conducted to determine the current status of
the title and any new encumbrances; new loan documents
and instruments must be crafted to ensure buyer obtains
funds to pay off an existing mortgage and Lender receives
a mortgage to protect its interest; buyer and Lender must
close on the loan; and the settlement of the old mortgage
and recordation of the new mortgage must be perfected.
In sum, refinancing affects identical legal rights of the
buyer and Lender as initial financing and protection of
these rights is the crux of the practice of law.

A. Title Search [***8]

The title search portion of the present case encom-
passes stipulated facts 2 through 6. Doe asserts Title
Company has a right to furnish title because it is inci-
dental to its business.

In Buyers Service, this Court addressed a commercial
title company's preparation of title abstracts for persons
other than attorneys or themselves. The State in the case
argued the buyer relies on the title search to determine
if he receives good, marketable title. We agreed and re-
jected the title [*313] company's argument that it did
not need attorney supervision because the title search was
merely incidental to their own business. Instead, we found
the title search company could conduct title examinations
only under the supervision of a licensed attorney because
the "examination of titles requires expert legal knowledge
and skill" and the search affected the rights of buyers.Id.
at 432, 357 S.E.2d at 18.

According to the stipulated facts it appears Title
Company conducts a title search and prepares a commit-
ment, for the benefit of the Lender, without supervision by
a licensed attorney. While Doe notes the Title Company
is licensed to do business in South Carolina, we rejected
the incidental--to--business[***9] approach in Buyers
Service.

Title Company's title search and preparation of title
documents for the Lender, without direct attorney super-
vision, constitutes the unauthorized practice of law. The
title search and subsequent preparation of related docu-
mentation is permissible only when a licensed attorney su-
pervises the process. In order to comply with this Court's
ruling Doe must ensure the title search and preparation of
loan documents are supervised by an attorney.

B. Preparation of Loan Documents

Stipulated facts 7 and 8 concern Lender's preparation
of loan documents as well as the attorney's review of the
documents and subsequent curative work, if needed. Doe
argues the preparation of real estate documents consti-
tutes the practice of law, but Lender has apro seright to
prepare documents where it is a party. We disagree.

[**777] South Carolina law recognizes an individ-
ual's ability to appearpro sewith leave of the court. See
S.C. Code Ann. § 40--5--80(Supp. 2002). Corporations,
which are artificial creatures of state law, do not have
a right to appearpro se in all instances. SeeS.C. Code
Ann. § 40--5--320[***10] (1986). We granted corpo-
rations the ability to appearpro se, with leave of the
court, in civil magistrate's court. SeeIn re Unauthorized
Practice of Law, supra.We explicitly rejected a corpo-
ration's ability to appearpro se in a state circuit or ap-
pellate court.Renaissance Enterprises, Inc. v. Summit
Teleservices, Inc., 334 S.C. 649, 515 S.E.2d 257 (1999).

[*314] The right of a corporation to practice law by
completing real estate loan documents is not co--extensive
with an individual's right. Doe's citation to this Court's
previous holdings to suggest otherwise is misplaced. n4
In Buyers Service we specifically held the preparation
of real estate instruments by lay persons constituted the
unauthorized practice of law. SeeBuyers Service, 292 S.C.
at 430--31, 357 S.E.2d at 17--18. Without the presence
of Doe, acting as an independent supervising attorney,
Lender could not prepare such instruments.

n4 Doe cites toIn re Easler, 275 S.C. 400, 272
S.E.2d 32 (1980)(holding that the preparation of a
deed for another constitutes the unauthorized prac-
tice of law); State v. Despain, 319 S.C. 317, 460
S.E.2d 576 (1995)(holding that the preparation of
legal documents for others to present in family court
constitutes the practice of law). Doe argues these
cases imply a corporation engages in unauthorized
practice of lawonly where it seeks to act on behalf
of others and not solely itself. We disagree.

In re Easler and State v. Despain concerned an
individual attempting to provide legal advice or ser-
vices to other individuals. The fact--specific hold-
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ings involved individuals providing legal services
to others for a fee, therefore, the individual was
not acting within thepro seexception. As previ-
ously stated, thepro seexception for corporations
is strictly limited.

[***11]

Doe correctly differentiates this case fromBuyers
Servicebecause an independent attorney will review the
documents and correct them, if needed. Lender may pre-
pare legal documents for use in refinancing a loan for
real property as long as an independent attorney reviews
and corrects, if needed, the documents to ensure their
compliance with law.

C. Closing

Stipulated facts 9 and 10 describe the closing process.
We held in Buyers Service "real estate and mortgage loan
closings should be conducted only under the supervision
of attorneys."Id. at 434, 357 S.E.2d at 19.

Doe differentiates the present case from Buyers
Service because an attorney is actively involved in the
closing and answers any questions the buyer may have.
The purchaser in Buyers Service never spoke with an at-
torney and any questions were answered by non--attorney
employees of the title company. Additionally, in Buyers
Service the title company employed attorneys to review
the closing documents. Yet, we concluded the presence of
attorneys, acting as employees, did[*315] not save the
company from unauthorized practice of law. This Court
cited to an Arizona case n5 and approved its rationale
[***12] that "adverse interests in real estate transactions
make it extremely difficult for the attorney to maintain
a proper professional posture toward each party."Id. at
431--32, 357 S.E.2d at 18.

n5 State Bar of Arizona v. Arizona Land Title
& Trust Co., 90 Ariz. 76, 87 Ohio Law Abs. 418,
366 P.2d 1, reheard,91 Ariz. 293, 371 P.2d 1020
(1962).

Here Borrower employs Doe as an attorney to super-
vise the preparation of legal documents, then supervise
the loan's closing and provide legal advice to the buyer.
Doe is an independent attorney unlike the attorneys in
Buyers Service who were employees of the title com-
pany. Doe's activities may still pose an ethical dilemma,
however, because a lawyer may not represent a client
whose interests may be adverse to another client unless
the lawyer believes the representation will not adversely
affect the relationship with the other client and the client

consents after consultation. n6 See Rule 407, SCACR
(Rule 1.7 Conflict of Interest).

n6 These ethical concerns are only applica-
ble when there is a business relationship between
Lender and the attorney. At oral argument, Doe
made clear that there is no formal business arrange-
ment between Lender and him. Doe is chosen, as is
often the case, by Borrower from a list of attorneys
provided by Lender. Doe affirmed Lender informs
Borrower of her right to employ an attorney not on
the list.

[***13]

[**778] Under the stipulated facts Lender retains
Doe to supervise its own legal work as well as provide
advice to the buyer at closing. Although the Lender and
Buyer have adverse interests, there is no consultation with
the buyer to waive any potential conflict. Because real es-
tate closings present a unique situation regarding dual
representation we do not believe it to be in the public's in-
terest to create aper serule barring an attorney under the
stipulated facts from representing Lender and borrower.
Instead, Doe may participate in the closing after giving
full disclosure of his role to both parties and obtaining
consent from both parties to continue.

D. Recording Instruments

The final phase of the real estate loan process is
recordation of the new mortgage and related documents,
shown in stipulated[*316] facts 11 through 13. Buyers
Service clarified the mailing of documents to the court-
house occurs as part of a real estate transfer, which is an
aspect of conveyancing affecting legal rights, is the prac-
tice of law. We held "instructions to the Clerk of Court
or Register of Mesne Conveyances as to the manner of
recording, if given by a lay person for the benefit of an-
other, [***14] must be given under the supervision of
an attorney."Buyers Service, 292 S.C. at 434, 357 S.E.2d
at 19.

The recordation process in the stipulation of facts es-
tablishes attorney supervision of the process. As such,
Doe's supervisory activities do not constitute the unau-
thorized practice of law.

CONCLUSION

We conclude Doe's association as discussed is not vi-
olative of the proscription against the unauthorized prac-
tice of law, as long as the association is conducted as
herein prescribed.

TOAL, C.J., MOORE, WALLER and PLEICONES,
JJ., concur.
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