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UNDERWRITING MEMORANDUM 04-05

To: All South Carolina Agents

From: South Carolina State Office

Date: July 21, 2004

Re: South Carolina Supreme Court Ruling

Concerning Settlement Statements

Enclosed is the full opinion in the disciplinary case In the Matter of Ronald F. Barbare,
S.C. Supreme Court Case 25843 (July 20, 2004). In this opinion, the Supreme Court
gives guidelines about how HUD-1 and other settlement statements must be handled by
closing attorneys. Specifically, all closing statements must accurately reflect the actual
transaction for the buyer, seller and lender.

The Court stated that ". . .costs and credits in connection with a real estate transaction
must be shown on the settlement statement and . . . the settlement statement must
reflect all amounts paid, by whom paid and to whom paid. Any charges or amounts
paid outside of the closing must be reflected as such on the settlement statement (i.e.,
"POC"). For all funds exchanged during the closing, the attorney must have a record of
the method of payment by the parties to the transaction, as well as an accounting of all
receipts and disbursements by the attorney. The attorney's records must accurately
reflect the transaction as evidenced by the settlement statement unless there is written
documentation signed by all parties to the transaction (including any lender) indicating
that funds were disbursed otherwise. Failure to comply with these standards may
subject attorneys to disciplinary action."

Please pay particular attention to the facts in this case. The Court stated the Office of
Disciplinary Counsel never alleged that the attorney deliberately sought to assist parties
in criminal activities or had knowledge of their criminal intent. With the advantage of
hindsight and discovery of the criminal activities of parties in his closings, however, the
Court stated that the attorney now recognizes that there were "red flags" which should
have alerted him that the parties were seeking to mislead lenders. Please read this case
carefully and pay attention to similar red flags that may be present in your potential
closings.

Note: A companion case was also issued by the Court: In the Matter of Ray D. Lathan,
S.C. Supreme Court Case 25842 (July 20. 2004).



7(a)(1) (lawyer shall not violate Rules of Professional Conduct or any other rules of this
jurisdiction regarding professional conduct of lawyers), Rule 7(a)(4) (lawyer shall not be
convicted of crime of moral turpitude or serious crime); and Rule 7(a)(5) (lawyer shall not
engage in conduct tending to pollute the administration of justice or to bring the courts or the
legal profession into disrepute or conduct demonstrating an unfitness to practice law).
CONCLUSION
We accept the Agreement for Discipline by Consent and definitely suspend respondent from
the practice of law for a six month period, retroactive to the date of his interim suspension.
Within fifteen days of the date of this opinion, respondent shall file an affidavit with the Clerk
of Court showing that he has complied with Rule 30, RLDE, Rule 413, SCACR.
The Court is troubled by the recent number of real estate transactions which have been the
subject of misleading, fraudulent, and/or criminal schemes. Inaccurate HUD-1 Settlement
Statements and other closing documents contribute to these deceptive activities.
Respondent’s misconduct derives principally from his inaccurate representations on HUD-1
Settlement Statements. These misrepresentations have subjected respondent to both
federal criminal penalties and the current disciplinary action by this Court.
In addition to completing HUD-1 Settlement Statements, attorneys prepare their own
settlement statements. These documents, too, must also correctly reflect the underlying
financial transaction by the parties in order for the buyer, seller, and others to have an
accurate record of the transaction.
According to the parties in this matter, a large number of attorneys are not passing closing
funds through their trust accounts and, at the same time, not identifying the funds as paid
outside of closing on closing documents. Not only does this practice fail to accurately record
the actual transaction for the buyer and seller, but it is misleading to lenders. In an attempt
to eliminate this and other deceptive practices, we emphasize that costs and credits in
connection with a real estate transaction must be shown on the settlement statement and
that the settlement statement must reflect all amounts paid, by whom paid, and to whom
paid. Any charges or amounts paid outside of the closing must be reflected as such on the
settlement statement (i.e., “POC”). For all funds exchanged during the closing, the attorney
must have a record of the method of payment by the parties to the transaction, as well as an
accounting of all receipts and disbursements by the attorney. The attorney’s records must
accurately reflect the transaction as evidenced by the settlement statement unless there is
written documentation signed by all parties to the transaction (including any lender)
indicating that funds were disbursed otherwise. Failure to comply with these standards may
subject attorneys to disciplinary action.
DEFINITE SUSPENSION.
TOAL, C.J., MOORE, WALLER, BURNETT and PLEICONES, JJ., concur.

[1] In the lending business, this technique is referred to as “shorting the seller.”
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